
































































































































agreement, or m the absence of agreement, are usual, customary and reasonable prices for the things
sold and delivered; and (3) that the amount alleged is unpaid. See Maihtain, Inc. v. Maxson-
Mahoney-Turner, Inc., 698 S.W.2d 469, 471)

' At issue was the state of the accounts. Plaintiff pleaded no other issue. And neither an
auditor, a jury, or the Court ever made a finding of such state of the accounts.

The jury issues are not relevant to plaintiff's pleadings
3. The only fssues of Plaintiff submitted to the jury were in the nature of a breach of
contract, which Plaintiff had not pleaded, and to which Birnbaum had objected. The issues actually
submitted were as follows:

e  What sum of money, if paid now in cash, would fairly and reasonably compensate The
Law Offices of G. David Westfall, P.C. for its damages, if any, that resulted from the
Defendant, Udo Birnbaum's, failure to comply with the agreement between the Plaintiff
and the Defendant? i

e What is a reasonable fee for the necessary services of the Plaintiff's attorneys'in this
case, stated in dollars and cents?

These 1ssues are not relevant to Plaintiff's cause of action, i.e. the state of the accounts.

"Even if"

4, Even if Plaintiff had pleaded in the nature of a breach of contract, wﬁich it did not, at
issue would still be whether Birnbaum was excused by Plaintiff's prior breach of the "agreement",
i.e. not billing monfhly and not obligating to large expenses witﬁout Birnbaum's prior approval.
Birnbaum submitted these issues to be determined by the jury, but such request was denied by the
Court. Plaintiff certainly did not plead that he had complied with the agreement, and submitted no
such issue to the jury. Hence the jury verdict, even if Plaintiff had pleaded I"breach of contract”, .

certainly would not support all the elements of a "breach of contract".

5. At issue was the state of the accounts. There certainly was po "sale”, and even
"delivery” is at issue. The legal "goods" (bringing a federal civil racketeering suit on judges!) were
Worthless. As this Court even lectured the jury, judges are immune from suit, and as this» ,.
stated early on in this cause, it had never seen a civil racketeering suit that had any merit. (

Birnbaum submitted this issue of "no worth" for determination by the jury. But such request
was also denied by the Court. The Court knew the "goods" plaintiff had "delivered” had 1o worth.

Motion to Reconsider the Judgment
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Summary
6. Staring at each other are two diametrically opposed verified pleadings as to the state
of the accounts, with no report by an auditor, and no finding by the jury of the state of the
daccounts.
No judgment, under RCP Rule 301, "conforming to the pleadings and the verdict" is
possible, because the verdict did not resolve the state of the accounts. '

PRAYER

Birnbaum moves the Court to reconsider the judgment, and to declare a mistrial, because the

jury made no finding of the state of the accounts, the very matter at issue.

Respectﬁilly Submitted,

UDO BIRNBAUM ‘
540 VZ 2916

Eustace, Texas 75124

(903) 479-3929

' CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of this document has been served via Regular
Mail and FAX on this the day of August, 2002, on Frank C. Flemmg, Law Office of Frank C.

Fleming, 6611 Hlllcrest, Suite 305, Dallas, Texas 75205-1301.

UDO BIRNBAUM

Motion to Reconsider the Judgment
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" they suddenly reappear, making wild claims against me seeking attorneys fees under color of

No. 00-00619 |
THE LAW OFFICES OF ) IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. X
X 294™ JUDICIAL DISTRICT
Vs. X
| | ) VAN ZANDT COUNTY, TEXAS
UDO BIRNBAUM X
. X
Vs. X
X
G. DAVID WESTFALL X
STEFANI PODVIN . X
CHRISTINA WESTFALL X

MOTION TO RECONSIDER THE $62.885.00 "FRIVOLOUS

LAWSUIT" SANCTIONS AGAINST ME
The "Westfalls" have no standing. Also, I did not bring this lawsuit

See /5@5{3

TO THIS HONORABLE COURT:
COMES NOW Udo Birnbaum, showing as follows:

The WestfallS had no standing to move for sanctions!

1. "The Westfalls" (G. David Westfall, wife Christina Westfall, and daughter Stefani
Podvin) moved for summary judgment on August 17 and 18, 2002. Such summary judgment was
granted on November 13, 2001. (attached) THAT PUT THEM OUT OF THE CASE.

However on May 9, 2002, and a full month after trial in which they chose not to patticipate,

"frivolous lawsuit" sanctions!

The Westfalls had no standing on the date they moved for " frivolous lawsuit sanct
and even now have no standing in this Court to get anything other than what they M got
when they were granted summary judgment! (Res judicata)

Motion-to Reconsider the Sanctzons
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The pleadings

2. 1 did not bnng this lawsuit. Plaintiff; claiming "systematic records” and an unpaid
account of $18,121.10, brought suit falling under RCP Rule 185, " Suit on [sworn} Account”, and no

other cause of action. Birnbaum timely complied with the mandatory counterclaim, and denied the

"account” under oath, claiming fraud, and moved for the mandatory appointment of an Auditor per
RCP Rule 172. Such motion was, however, denied and no auditor's report of the "state of the
accounts between the parties” was ever made to the Court or the jury.

At issue was the state of the accoiunts. Plaintiff pleaded no other cause of action.

The proceedings
3. 1 did not bring this lawsuit, but denied, under oath, plaintiff's version of the state of

the accounts. Had this Court appointed an auditor as was required under the circumstances, this
Court would have seen that the Westfalls (G. David, Christina, and daughter Stefani Podvin) were
lying in their pleadings, and that the Westfalls were indeed conducting a racketeering enterprise just

as I was claiming, and that I was their latest victim.

Had this Court timely denied such Auditor, instead of considering for one year, the
proceedings would not have expanded as they did, for I would have known that this Court would
not accept a civil racketeering claim, and there would not have been this horrible waste of judicial

resources, nor time for the Westfalls to run up such humongous "legal fees".

The Westfalls' motions for sanctions
4. Noteworthy in the Westfalls' Motion for Sanction are the claims that I “chose to
make this lawsuit into [my] own public forum to make a mockery of all lawyers and the entire legal
system”, and that I was "attempting to implicate the owner of the Plaintiff, G. David Westfall, as .
well as his wife and daughter in a totally frivolous claim of running an organized crime syndicate
in the form of .a law office.” Those were not the precise words I used under 18 U.S.C. § 1961 et

- seq. (civil RICO), but this is generally the issue of great public importance I raised in my defense

regarding the conduct of the Westfalls. And of course all civil RICO defendants alway

suit against them is "frivolous".

Motion to Reconsider the Sanctions
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- ( _ My respoﬁsu to the Motions for Sanctions
5. . Inmy responses I pleaded that "Only the U.S. Justice Department can determine
whether the [Westfalls] were indeed running a racketeering enterprise ... ... as Birnbaum
complains”, and that "Birnbaum has a First Amendment right to speak out against public corruption_

as he sees it, without fear of retaliation masquerading as 'sanctions’.”
: e ——— v
This Court was no more entitled to weigh the evidence to make a finding that there was no

RICO violation, and sanction me, than it was entitled to find that there was a RICO Violatioh, and
throw the Westfalls in jail. The Court has no investigative capability. Hence my call for the U.S.
Justice Department.

PRAYER
Iam being punishing for the sins of this enfire proceeding. If, after reconsideration, this
Court still feels that what I did was so sanctionable, please advise me as to other views I am also
not allowed to voice, whether to this Court, on Appeal, or elsewhere, lest 1 unknowing_l_’zjrisk

being subjected to further sanctions.

Respectfully Submitted,

UDO BIRNBAUM
540 VZ 2916
Eustace, Texas 75124
(903) 479-3929

att: ORDER SUSTAINING MOTIONS FOR SUMMARY JUDGMENT
(Signed November 13 2001)

- : , CERTIFICATE OF SERVICE
This is to certify that 3 true and correct copy of this document has been served via Regular
~ Mail and FAX on this the day of August, 2002, on Frank C. Fleming, Law Office of Frank C.

- ~ Fleming, 6611 Hillcrest, Suite 305, Dallas, Texas 75205-1301.

e ’ UDO BIRNBAUM

Motion to Reconsider the Sanctmns
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I certify this to be a true
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ariginal on file in the
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X 294™ JUDICIAL DISTRIET
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) VAN ZANDT COUNTY, TEXAS

UDO BIRNBAUM X
| X
Vs. " X
X
G. DAVID WESTFALL X
STEFANI PODVIN X(
CHRISTINA WESTFALL X

MOTION FOR NEW TRIAL

TO THIS HONORABLE COURT:
COMES NOW Udo Birnbaum, moving for a new trial upon the following points:

For not appointing an auditor as required by RCP Rule 172

For not making Plaintiff abide by the rules of discovery

For granting summary judgment on my civil RICO claims and cross-claims

For allowing Plaintiff to submit "surprise” jury issues not supported by its pleadings
For not allowing submission to the jury of my "excused” issue :

For not allowing submission to the jury of my "no worth” issue

For jury misconduct by the judge himself

NNk

Point 1. For not appointing an auditor as required by RCP Rule 172
Plaintiff, claiming "systematic records" and an impaid account of $18,121.10, brought suit

falling under RCP Rule 185, "Suit on [sworn] Account”, and no other cause of action. Birnbaum

timely complied with the mandatory counterclaim, and denied the "account” under oath, claiming

ﬁaud, and moved for the mandaiog appointment of an Auditor per RCP Rule 172. Such motion
was, however, denied and no auditor’s report of the "State of the accounts between the parties'
was ever made to the Court or the jury.

Your Honor was required to appoint an auditor because of the clashing sworn affidavits by
the two parties. Rule 172 is a wise rule, for it cuts throug_h' fraud in accounting, and saves pregious

n i
AT

obstruction of discovery, and racketeering, as in this case. I had alleged that the Westfal

judicial resources. And particularly so when there are complaints of "cooking the books

Motion for New Trial
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honed fraud and racketeering to a fine skill, and justice required that you appoint an auditor under

the circumstances of this case, to testify before the jury, so that I could cut through their lying and
obstruction of discovery.
In essence, what I am complaining of, is that not appointing an auditor as required by RCP

Rule 172 deprived me of due process and a fair trial.

Point 2. For not making Plaintiff abide by the rules of discovery

The file is full of my complaints to you about all the Westfalls not complying with the rules
of discovery. About me serving them with subpoena duces fecum, and them not bringing anything
other than the clothes they were wearing. About them not answering questions even as to who

owns the "law office”, the records there, copies of computer records, etc. You never made them

comply with discovery, and they were the ones that brought this suit!

In essence,hwhat I am complaining of; is that not making the plaintiff abide by the rules of -
discovery deprived me of due process and a fair trial. o

Point 3. For granting summary judgment on my civil RICO claims and cross-claims
Your Honor granting summary judgment on my civil RICO (“'racketeering”) claims and

cross-claims kept me from showing the jury a viable alternative to the Westfalls' version of the
facts. You never allowed me to tell the jury that what the Westfalls were doing was outlawed by
RICO. How can the jury believe me, if you will not let me tell them about RICO, and let me show
them all this other stuff I had about what the Westfalls were doing that was violating RICO. That
all that stuff showed a "pattern of racketeering activity”, and that this very suit they were bringing
upon me was another "predicate act" in their "pattern of racketeering activity"

If you would have dismissed my civil RICO case for "failure to state a claim”, i.e. that my
claim was not pleaded correctly, that would be one thing. But finding that there was no evidence of
a RICO.violation, is another. My claim was that the stuff the Westfalls themselves were bringing

was evidence of a "pattern of racketeering activity” of which I was the victim.

Your Honor, knowingly or unknowingly, violated the law in weighing the evidence, which

no less than the Supreme Court of the United States says you cannot do. (Details in my Tesy

the various motions for summary judgment)

| Motion for New Trial
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claims deprived me of due process and a fair trial.

Point 4. For Allowing Plaintiff to submit "surprise" jury issues not in its pleadings
Plaintiff, claiming "systematic records” and an unpaid account of $18,121.10, brought suit '

falling under RCP Rule 185, "Suit on [sworn] Account”, and no other cause of action. Birnbaum

timely complied with the mandatory counterclaim, and denied the "account” under oath, claiming
fraud, and moved for the mandatory appointment of an Auditor per RCP Rule 172. Such motion

was, however, denied and no auditor's report of the "state of the accounts between the parties"
was ever made to the Court or the jury.

At issue was the stafe of the accounts. Plaintiff pleaded no other cause of acﬁon. And this

issue, the state of the accounts, was not what you submitted to the jury. (See my Aug. 19, 2002
Motion to Reconsider the $59,280.66 Judgment for details)

Your Hoﬁor allowed the Westfalls to pop me with surprise jury questions (which they did
not submit until the third day of trial), just before submission to the jury. The issues you submitted

to the jury were in the nature of a breach of contract, which Plaintiff had not pleaded, and to which
questions I had objected (Exhibit C, Exhibit D):

o  What sum of money, if paid now in cash, would fairly and reasonably compensate The Law
Offices of G. David Westfall, P.C. for its damages, if any, that resulted from the Defendant,
Udo Birnbaum's, failure to comply with the agreement between the Plaintiff and the
Defendant? ,

e What is a reasonable fee for the necessary services of the Plaintiff's attorneys in this case,
stated in dollars and cents?

- These issues are not relevant to Plaintiff's cause of action, i.e. the state of the accounts.

In essence, what 1 am complaining of, is that allowing submission of these unpléaded jufy

issues deprived me of due process and a fair trial.

Point 5. For not allowing submission to the jury of my "excused” issue

This matter IS more fully developed in Defendant Birnbaum's Objections to Plaintiff's
Requested Jury Instructions (Exhibit C). My requested issue, directly from Texas Pattern Jury
Charges, Business, Consumer, Insurance, Employment, was as follows:

Was Udo Birnbaum's failure to comply excused?
a) failure to comply by Udo Birnbaum is excused by the law Offices of G. Dayi
Westfall, P.C.'s previous failure to comply with a material obligation of t
agreement. '

Motion for New Trial
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This issue is again shown in Birnbaum's Objections to today's Plaintiff’s Court charge,

handwritten, filed, and served, just after plaintiff submitted its surprise jury issues on the third day
of trial, Just before submlssmn to the jury. (Exhibit D) "
In essence, what I am complammg of, is that not allowmg submission of this "excused"

issue deprived me of due process and a fair trial.

Point 6. For not allowing submission to the jury of my "no worth" issue

My counterclaim was that the Westfalls were violating the Texas Deceptive Trade Practices
Act (DTPA), i.e. that they were engaging in "false, misleading, or deceptive practices” that I relied
on to my detriment. Texas Pattern Jury Charges, Business, Consumer, Insurance, Employment
specifies jury instructions as follows: |

"False, misleading, or deceptive act” means any of the following:
a) Failing to disclose, etc; or
b) Representing that services had or would have a characteristic that they did not
have.

I claimed that the services did not have the characteristic of worth, and substituted that

word into my requested instruction exactly as follows, even citing the authority for my jury issue
exactly as follows (see the record for detail):

a) Failing to disclose, etc; or
b) Representing that services had or would have worth that they did not have.
PJC 102.2 Description of Goods or Services or Affiliation of Persons (DTPA $ 1746(b)(5))

At one point in the trial Fleming,the Westfalls' attorney, was Iighting into me, something

about me supposedly "harassing” either the Westfalls or you by having asked for your recusal and
the jury not even knowmg what a "recusal” was. You correctly lectured that asking for recusal of
judge was one of those rights every American has because judges are absolutely immune from suit
for everything they do in their "judicial capacity”, i.e. sitting as a judge. This however made me a
new target of Fleming, namely that I was some sort of vicious monster suing honest friendly judges
as they were seeing in you, who were absolutely immune from suit.

However if Westfall was charging me for "legal services" for suing judges who are

absolutely immune, then even if he did a whole lot of "stuff”, his "services" would still have the

characteristic of po worth, and submitting this question to the jury would have certainly informet

the jury that there was something wrong with all that "legal fee" stuff Westfall was d'oing_; 1

I was entitled to submission of the ""mo worth" instruction, unless Your Honor had~already

Motion for New Trial
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found that, as a matter of law, Westfall's services had no worth, because of what he was doing,
namely suing judges, and under the racketeering statutes at that!

In essence, what I am complaining of; is that not allowing my "no worth" jury issue

deprived of due process and a fair trial.

Point 7. For jury misconduct by the judge himself
Your Honor was over-reaching with the jury, such as giving them "grandfatherly” type

advice, telling them about "great historical" matters, and mingling with them as described in the two
attached affidavits. There is no doubt in my mind that you made the jury like you, and not see what
I was trying to show about Westfall abusing the judicial system, and not see that this very suit they
brought was a fraud. 4

Your Honor should have been at the bench as the jurors left and came back into the
courtroom, instead of welcoming them into and out of the jury room by yourself as if you were their
personal servant. Your Honor should have used a bailiff or some other designated officer. I have
never seen nor heard of a judge mingling with jurors as you did at this trial. (Affidavit Exhibit A)
And on numerous occasions you actually entered the jury room and did not come back out until 5 or
10 minutes later. (Affidavit Exhibit B) |

And I clearly remember Your Honor's lengthy lecture to the jury about judges being, for all

practical purposes, absolutely immune from suit. Remember, this issue came up in the context of
the Westfalls trying to show that I had somehow "harassed” them, or Your Honor, by asking for
your recusal. You did bring out that asking for recusal of the judge is a fandamental American right,

because that is effectively the only recourse one has because judges are absolutely immune for what
they do in a judicial capacity.

However this lecture not only elevated you and all other judges in the eyes of this jury, but
also allowed the Westfalls to harp, to thx_sm that I had to be some sort of viscous person fhat has
to be "stopped” because he was suing honest "grandfatherly” judges such as they have just seen in
you. |

In essence, what I am complaining of, is that Your Honor Yourself, knowingly or

unknowingly, turned this jury against me.

Motion for New Trial
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PRAYER
WHEREFORE, upon the points designated above, Birnbaum moves for a new trial.

Respectfully Submitted,

CZCW) &2(@@‘0&%\

UDO BIRNBAUM
540 VZ 2916
Eustace, Texas 75124
(903) 479-3929

STATE OF TEXAS

COUNTY OF VAN ZANDT

Before me, a notary public, on this day personally appeared Udo Birnbaum, known to me to
be the person whose name is subscribed to the foregoing document, and being by me duly swom,
declared that the statements therein contained are true and correct.

Given under my hand and seal of office this Qg day of August 2002.

Kaithoo el

Notary Public

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of this document has been served via Regular
' Mail and FAX onthisthe 0 & day of August, 2002, on Frank C. Fleming, Law Office of Frank C.
Fleming, 6611 Hillcrest, Suite 305, Dallas, Texas 75205-1301.

Motion for New Trial
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AFFIDAVIT OF UDO BIRNBAUM

My name is Udo Birnbaum. I am over the age of 21 and have never been convicted of 2
felony or misdemeanor in this State or any other State, or in the United States, and am competent
to make this affidavit. Ihave personal knowledge of the facts stated herein.

From April 8, 2002 through April 11, 2002, T was present in the courtroom of the 294
District Court of Van Zandt County during the entirety of the Westfall/Birnbaum trial. I have
also witnessed numerous other proceedings, including numerous other trials, in this courtroom
over the last seven (7) years, with various judges presiding.

There are five (5) doors that provide entry/exit to this courtroom. Full size doors, each
with a small glass window, are located at the back of the courtroom, and at the front, just to the
left of the judge's bench. The side entry/exit is through a double swinging door, each panel of
the door also having a small glass window. These three doors are available for everyone in the
courtroom, although the front door is the one favored by lawyers, judges, and other court
personnel. There is also a narrow door with no glass window right behind the judge's bench. I
have reason to believe this narrow door remains locked at all times, and it certainly was not used
anytime during this trial.

The fifth door, without a window, is right in front of the jury box, and next to the witness
stand, which is immediately to the right of the judge. I have never, at any previous time, seen -
this [fifth] door used by anyone other than the jurors, the bailiff, or some clerk assisting the
judge, except when prisoners, usually handcuffed, were being maneuvered before the bench.

I have never seen a judge go into or come out of this door, at any time, for any
reason, jury present or not, except at this trial.

I knew that one could somehow go through this [fifth] door and come out next to the
stairway going down from the second floor, for I had seen jurors, as they came up the stairs, go
in there, only to come out this [fifth] door, upon cue of the bailiff or some other officer.

What is noteworthy about this trial is that there was no bailiff, or other officer leading
the jury into and out of this [fifth] door. Except during jury voir dire, there was no court
personnel at all during the entire trial, except for the court reporter, and the judge himself,

The judge presiding at this trial, known to me to be Judge Paul Banner, himself would
lead the jury back into the jury box. I have never seen any other judge do this. It is clear to this
observer, that this judge wanted the jury to like him. Judge Banner should have been seated at
his place, "business" instead of "butter”, as the jury entered the courtroom.

But what I did not fully recognize at the time was the matter of Judge Banner going into
this [fifth] door on numerous occasions and not coming out again until five exten minutes later,

Affidavit of Udo Birnbaum
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even on the day of deliberation. I was at that time under the mistaken belief that this door went to
a hallway to some exit, with the jury room somehow off to the side, for I had never been in there.

But I have since found out that this door leads directly into the jury room, and that

Judge Banner was actually going into the jury room, with the jury in there, for the jury came

out just after him, and also because the jury had not been milling around in the halls. (Attached
is a to scale sketch of the above described jury/courtroom area based on measurements I took.)

THERE IS NO DOUBT IN MY MIND THAT JUDGE PAUL BANNER WAS
ENGAGED IN PRIVATE CONVERSATION WITH THE JURY IN THE JURY ROOM OF
THE VAN ZANDT COURTHOUSE ON APRIL 10, 2002 AND APRIL 11, 2002 DURING
THE WESTFALL/BIRNBAUM TRIAL.

There were other witnesses in the courtroom, the identity of whom I am not revealing at
this time by providing their affidavit or their names, for fear of retaliation against them.

Further affiant sayeth not.

/f//d@ /«/)k/%/vz/écuub

UDO BIRNBAUM

STATE OF TEXAS
COUNTY OF VAN ZANDT

Before me, a notary public, on this day personally appeared Udo Birnbaum, known to me
to be the person whose name is subscribed to the foregoing document, and being by me duly
sworn, declared that the statements therein contained are true and correct.

Given under my hand and seal of office this day of August 2002,

(deo

Notary Public

)
-l);,'sq,ﬁ»,rg—"\ ORI
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AFFIDAVIT OF JERRY MICHAEL COLLINS

My name is Jerry Michael Collins. I am over the age of 21 and have never been
convicted of a felony or misdemeanor in this State or any other State, or in the United
States and am competent to make this affidavit. I have personal knowledge of the facts

stated herein.

On APRIL 10, 2002 I WAS PRESENT ON THE 3‘“? FLOOR OF THE VAN ZANDT
COUNTY COURTHOUSE AND WITNESSED A PRIVATE, WHISPERING
CONVERSATION BETWEEN A FEMALE JUROR AND A WHITE HEADED MAN.

I KNEW THE NAME OF THE FEMALE TO BE KATHY SUE BOUGH AND THE
WHITE HAIRED MAN TO BE JUDGE PAUL BANNER. '

I AM CERTAIN OF THE NAME OF THE WHITE HAIRED MAN INGAGED IN
THAT CONVERSATION BECAUSE THE SAME MAN PRESIDED OVER THE
TRIAL OF BIRNBAUM/WESTFALL WHICH WAS IN SESSION ON THE DAY [
WAS IN THE VAN ZANDT COUNTY COURTHOUSE AS A WITNESS.

I AM CERTAIN OF THE NAME OF THE FEMALE JUROR BECAUSE SHE WAS
ONE OF THE TWO FEMALE FUNERAL ATTENDANTS PRESENT AT THE FIVE
HOUR EXHUMATION OF MY DAUGHTER AT THE EASTLAND CEMETERY IN
EASTLAND, TEXAS IN APRIL 1999. (SEE ATTACHED PHOTOS)

AFTER THE EXHUMATION KATHY SUE BAUGH AND HER ASSISTANT
TRANSPORTED MY DAUGHTER’S REMAINS FROM THE EASTLAND
CEMETERY IN EASTLAND TEXAS TO THE SOUTHWEST INSTITUTE OF
FORENSIC SCIENCES IN DALLAS. I FOLLOWED THE FUNERAL CAR FROM
EASTLAND TO DALLAS.

AFEW DAYS LATER, AFTER THE AUTOPSY WAS COMPLETED, KATHY SUE
BAUGH AND HER ASSISTANT TRANSPORTED MY DAUGHTER’S REMAINS
FROM DALLAS TO THE MURRAY CEMETERY IN CARBON TEXAS WHERE 1
WAS WAITING FOR THE FINAL BURIAL, WHICH TOOK ANOTHER HOUR.

THERE IS NO DOUBT IN MY MIND THAT JUROR KATHY SUE BAUGH AND
JUDGE BANNER WERE INGAGED IN A PRIVATE CONVERSATION IN THE
HALL OF THE VAN ZANDT COUNTY COURTHOUSE ON APRIL 10, 2002
DURING THE WESTFALL/BIRNBAUM TRIAL.

urther affiant sayeth not.

/
/ -
’\-—’\.,J 5 2 - .
JERRY MICHAEL COLLINS T




STATE OF TEXAS
COUNTY OF GUADALUPE

Before me, a notary public, on this day personally appeared Jerry Michael
Collins, known to me to be the person whose name is subscribed to the foregoing
document, and being by me duly sworn, declared that the statements therein contained -
are true and correct. ,

Given under my hand and seal of office this " day of August 2002.

"B Yot

Notary Public

VAN
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§
Plaintiff/ Counter-Defendant §
§ . .
v. § 294® JUDICIAL DISTRICT
UDO BIRNBAUM §
§
Defendant/Counter-Plaintiff and § @
Third Party Plaintiff § 5 ’ s
v. § |
§ o
G. David Westfall, Christina Westfall, § ] Iy
and Stefani Podvin § ! -
§ ' | 5 AL
Third Party Defendants § VAN ZANDT COUNTY, TE: S &
om bt

<

Notice of Past Due Findings of Fact and Conclusions of Law

Request for Findings of Fact and Conclusions of Law was filed on September 3, 2002,
Per RCP Rule 297 such Findings of Fact and Conclusions of Law were due within 20 days of
such filing, i.e. on September 23, 2002. This Notice is within thlrty (30) days of the initial

request. .
Your Honor, please let the record know what findings of fact, and conclusions of law

you made to come up with the two judgments you awarded against me in this case:

1. How, upon a pleading of an unpaid open account, and absent a finding to you by an
Auditor under RCP Rule 172 regarding such claimed unpaid open account, and absent a
finding by a jury as to the state of the account, what findings of fact, and what

conclusions of law did you make to award a judgment totaling $59,280.66 against = , ~
upon such pleading, an issue I had asked to be resolved by jury? C1 17 )
- ro V

2. i How upon my cross and counter claim under 18 U.S.C. § 1961, ef seq. ("civil RIC(S’):'_/

against three (3) persons, and having dismissed such three (3) persons on November 13,

2001, what findings of fact and what conclusions of law did you now make, on August
21, 2002, so as to entitle these dismissed parties to a $62,885.00 second judgment against

me, in the same case, on an issue I had asked to be reselved by jury?

Notice of Past Due Findings of Fact and Conclusions of Law
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Details in:
Request for Findings of Facts and Conclusions of Law
Motion to Reconsider the $59,280.66 Judgment
Motion to Reconsider the $62,885.00 " Frivolous Lawsuit" Sanction Against Me

Motion for New Trial
Supplement to Motion for New Trial
First Amended Notice of Appeal.
- Respectfully submitted
'
s Bhubreecei
UDO BIRNBAUM, Pro Se
540 VZ CR 2916
Eustace, TX 75124
(903) 479-3929
CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of this document has been served via Regular
Mail and FAX on thisthe 1 day of October, 2002, on Frank C. Flemmg, Law Office of Frank C.
Fleming, 6611 Hillcrest, Suite 3 305, Dallas, Texas 75205-1301
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